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Introduction

Legal actions involving violence in the workplace can vary from tort claims asserting the
employer was negligent in hiring the perpetrator of the violent act by failing to conduct
an adequate reference and/or criminal background check; or [that federal constitutional
rights of a victim were violated]. Probably more common are claims arising under tort
theories, such as the negligent hiring theory. [Administrators, risk managers, and]
educators should consult their own state laws in evaluating whether claims of this nature
are recognized by the courts of the particular jurisdiction.®

This institution became acutely aware of violence in the workplace when, several years
ago, Lloyd Cobb walked into the President’s offices, and shot and killed his estranged wife, an
assistant to the President. While no litigation resulted, other than the criminal murder charges
against Cobb himself, civil litigation often does occur as a result of violent acts committed on
campus.

It seems one may not pick up a newspaper or turn on the evening news without learning
of another incident of workplace or school violence. Given media publicity and scrutiny of these
events and, of course, their obviously traumatic nature, the quest to find blameworthy parties
often begins almost immediately in the aftermath of these events. Interviews with witnesses and
the ever-present “experts” often cast the employer or school as an evil-doer that knew or should
have known of the violent propensities of the guilty employee or student and that steps to
prevent the bad event should have been taken. In reality, the law is generally not as harsh as the
public media might have us believe in terms of imposing liability, although there are
circumstances where an employer or educational institution will be found to have a legal duty
which may be breached by failing to prevent a violent act. A brief review of the significant
theories of liability and some suggestions for liability avoidance will be presented here.

Negligence in General

To establish a claim of negligence, a plaintiff must allege and prove the following
elements: (1) a duty of care owed by defendant to the plaintiff; (2) a breach of that duty by the
defendant; (3) and damage to the plaintiff which is proximately caused by the defendant’s breach
of duty.? Closely intertwined with the duty and breach of duty elements is the concept of
foreseeability. The general test for whether a defendant’s conduct has breached the applicable
standard of care is whether a foreseeable risk of injury resulted from the defendant’s conduct. A
“reasonably foreseeable” event is one that might reasonably be expected to occur now and then,



and would be recognized as not highly unlikely.® An analysis of the foreseeability component of
duty involves two considerations: whether the injured person was a foreseeable victim and
whether the type of harm actually occurring was reasonably foreseeable.” The law generally
does not require precision in foreseeing the exact hazard or consequence of a particular act for a
duty to be recognized,; it is sufficient if what occurs is one of the kinds of consequences which
might reasonably be foreseen.®> However, foreseeability is to be determined “in the context of the
circumstances as they were at the time [of the incident] rather than with the benefit of
hindsight.”® Other courts explain foreseeability in terms of “notice” or “knowledge” of a
dangerous condition or employee.’

A fairly recent K-12 school violence case serves to illustrate some of these basic
principles. On December 1, 1997, Michael Carneal, fourteen years of age at the time, entered
Heath High School in McCracken County, Kentucky, removed a .22 caliber pistol from his
backpack and opened fire into a prayer group, killing three students and wounding five more.
The parents of the deceased students sued some fifty-three defendants in state court. The case on
appeal is entitled James v. Wilson.? In addition, in a separate action filed in federal court, the
same plaintiffs sued various video game producers, movie production firms, and Internet content
providers.” Among the defendants in the state court action were Carneal himself, his parents, the
owner of a stolen gun used in the shootings, various classmates of Carneal, and various teachers,
administrators, and board members. Of all the defendants named in both lawsuits, only one,
Carneal himself, was found liable. The jury awarded $42 million in damages against him. It was
the trial court’s decision to award summary judgment or dismissal to all the defendants except
Carneal that was the subject of the state court appeal.

Regarding the owner of the stolen gun used in the murders, the court first noted that the
gun was kept unloaded and in a storage case in a cabinet and that the ammunition was kept in a
separate outbuilding. Carneal surreptitiously broke into the outbuilding and stole the
ammunition, and “[i]t was only after Carneal had loaded the stolen ammunition into the stolen
pistol that it became a dangerous weapon.”® Citing the general rule that “the law does not view
as foreseeable the intentional criminal acts of a third party when considering the position of the
gun owner from whom the weapon is stolen,” the court held that the gun owner in this case “was
under no duty to anticipate that Michael would ransack his shed, steal his gun and ammunition,
and use them in the intentional shootings of other students.”*!

The court dismissed the claims against Carneal’s parents, distinguishing prior cases in
which liability was imposed when there was evidence that the child had done similar misdeeds in
the past and the parents were on notice that they would need to control the conduct of their child
and the child was within the immediate control area of the parents at the time of the incident.

Carneal’s classmates were alleged to have known or should have known of Carneal’s
plans and failed to warn others or take action to prevent his criminal acts. The court first cited
the general common law rule that, “there is no duty to report the commission of a crime by
another, let alone the possibility of a crime being committed by another.”** While there are
recognized exceptions to the general rule, such as the duty common carriers have toward their
passengers, innkeepers and their guests, landowners and their invitees, those who have voluntary
custody of others, and where a special relationship exits between the party accused of



negligence and a third party, no such special relationship existed here. Further, in any event,
even if a special relationship between the classmates and the victims were found, Carneal’s own
acts became the superseding and intervening cause of the injuries, (i.e., the classmates’ actions
or inactions could no longer be considered the proximate cause of the harm).** The court did
acknowledge that in appropriate circumstances, a business owner would have a duty to business
invitees,* and that a special relationship creating a duty to a third person might arise out of the
psychiatrist or therapist and patient relationship.” These two exceptions certainly suggest a duty
to third parties for colleges and universities engaged in proprietary functions, such as operating
residential

housing,™® and those who operate health or counseling clinics.’

The teachers, administrators and board member defendants were all found to be immune
from suit under Kentucky law. Because all the alleged negligent acts of these individuals, such
as failing to implement safety measures to protect the student body, failing to notify Carneal’s
parents or school officials of violent references in Carneal’s papers, etc., were deemed to involve
discretionary functions, under the applicable Kentucky statutes, those officials enjoyed
sovereign and/or official immunity. Of course, the statutes and case law of a given state must be
consulted to determine the applicability of such immunity provisions. Generally, immunity will
only apply to public officials or institutions, not private.

The various media defendants in the separate action were found not to be liable because
Carneal’s actions were not a reasonably foreseeable result of his involvement with the
defendants’ products. “We find that it is simply too far a leap from shooting characters on a
video screen (an activity undertaken by millions) to shooting people in a classroom (an activity
undertaken by a handful, at most) for Carneal’s actions to have been reasonably foreseeable to
the manufacturers of the media that Carneal played and viewed.®

As a general rule, then, absent a special relationship or a business invitee relationship, a
college or university employer won’t have a duty to anticipate and prevent the criminal acts of
persons against third parties. However, relatively new theories of liability have emerged that
may have a significant impact on colleges and universities when the perpetrator of violent acts
are also employees of such colleges and universities.

Negligent Hiring, Supervision and Retention Claims

Claims involving allegations that employers were negligent when they hired or retained
employees who later committed violent acts against co-workers, students, or even third parties
are on the rise.™® The courts have been somewhat receptive to such claims, particularly when the
facts reveal inadequate background or reference checks, or even worse, notice or knowledge of
prior violent acts of an applicant or employee who is nonetheless hired, or if discovered after
hiring, is retained and/or not adequately supervised. It is obviously much easier to avoid liability
in this arena if bad characters are never hired in the first place.

The elements of a negligent hiring case are: (1) the employer knew, or in the exercise of
ordinary care should have known, of the unfitness of its employee at the time of hiring; (2)



through the negligent hiring of the employee, the employee’s unfitness or dangerous
characteristics proximately caused the resulting injuries; and (3) there is some employment or
agency relationship between the violent employee and the defendant employer.?® Typically,
negligent hiring claims present allegations that the employer failed to conduct an adequate
criminal background check, failed to adequately check performance issues from prior employers
or to delve into significant gaps in employment history, failed to check references or follow up
on questionable areas, or that the interview process was too perfunctory.

Harrington v. Louisiana State Board of Elementary and Secondary Education,*
illustrates some of the issues involved in a negligent hiring case. Harrington, a student of
Delgado Community College’s culinary apprenticeship program was raped by the program
director. He was charged and convicted, and testified in the civil claim against the college’s
governing board that when he was hired, neither the board of trustees nor college officials
inquired about his past. In fact, he had prior convictions for possession of marijuana with intent
to deliver, theft or grand larceny, and interstate transportation of forged securities, he had served
20 months in federal prison, and that there was an outstanding warrant against him in Illinois.
The trial court entered judgment against the former program director individually, and ruled that
the board was not vicariously liable for his actions and that the college was not negligent in its
hiring of him. However, regarding the negligent hiring claim, the appellate court held:

Delgado had a duty to use reasonable care when hiring a person placed in a
position of authority as a professor. Delgado breached its duty by hiring Veller,
a convicted felon who had served time in prison. The fact that VVeller was an
instructor at Delgado and Director of CAPL [Culinary Apprenticeship Programs
of Louisiana] put him in a position to harm Harrington; Delgado’s conduct was
substandard for failing to screen a prospective professor and that was a cause-in-
fact of the injury. A professor is in a position where character, moral turpitude,
and a clean record should be essential. The risk of being raped or harmed by a
professor in a position of authority can be associated with the duty to use
reasonable care when hiring.?

Negligent retention and supervision cases apply the same general principles, with the
focus being on the idea that the employer who becomes aware of the dangerous proclivities of an
employee who then commits a violent act upon a co-worker, student, or third party, and that the
employer, prior to the violent act, should have taken greater supervisory measures or should have
terminated the violent employee. One court stated that, “[a]n employer whose employees are
brought into contact with the public has a duty to exercise care in the selection and retention of
employees or the employer may be liable to an injured third party under a theory of negligent
hiring or negligent retention.”%

As noted previously, immunity can be an issue in these cases, particularly when a public
entity is involved. In Wood v. North Carolina State University,?* for example, the court held that
neither the purchase of employee liability insurance by the university nor the adoption of a
sexual harassment policy served to waive the university’s sovereign immunity in a negligent
retention and supervision claim. On the other hand, in Sabb v. South Carolina State
University,?the court rejected an immunity defense based on the exercise of discretion



exemption. The court stated that, “[m]ere room for discretion on the part of the entity is not
sufficient to invoke the discretionary immunity provision.?® Discretionary immunity is
contingent on proof the government entity, faced with alternatives, actually weighed competing
considerations and made a conscious choice using accepted professional standards.”%’ In
Hubbard v. Canton City School Board of Education,”® the court held that the portion of the
immunity statute in question did not provide the board with immunity in a negligent supervision
and retention claim arising out of the sexual assault of a student by a teacher on school grounds.
Again, it is important to examine the statutes and case law of a given jurisdiction in to determine
the applicability of immunity provisions.

Negligent Referral

Negligent referral cases may arise when the victim of violence perpetrated by an
employee believes that a prior employer in some manner failed to disclose violent behavior or
tendencies in referring the employee for employment to a subsequent employer. The leading case
in this area was decided by the California Supreme Court, Randi W. v. Muroc Joint Unified
School District.? A student who was sexually molested sued, among others, the former school
district employer of the molester, who gave an unreserved positive recommendation to the
placement service which helped place the employee with a second school district. The court held
that: (1) a person writing a letter of reference does owe a duty to the prospective employer and to
third persons not to misrepresent the facts in describing the qualifications and character of a
former employee, if making such misrepresentations would present a substantial, foreseeable risk
of physical harm to the prospective employer or third party (the injured student); (2) the letters
from the first employer did contain affirmative misrepresentations by positively evaluating the
employee’s character and rapport with students without disclosing that disciplinary actions had
been taken against the employee for sexual misconduct; and (3) the injured student need not
show reliance on the misrepresentation—only that the injury resulted from the misrepresentations.

The court also noted that while the chain of causation was “somewhat attenuated,” the
assault was reasonably foreseeable, and that there were alternatives available to the prior
employer short of misrepresenting the facts, any one of which would have allowed it to escape
liability. The employer could have: (1) written a “full disclosure” letter, revealing all relevant
facts; (2) written a “no comment” letter omitting any affirmative statements; or (3) merely
verified basic employment dates and position, etc.

The Louisiana courts have also recognized a cause of action for negligent referral. In
Louviere v. Louviere,* a police officer went on a crime spree, killing one and injuring several
other people. The victims sued the policeman, police chief and the former employer, another
police department. The most current employer attempted to shift blame to the former employer,
contending that if certain things had been disclosed, it would not have hired the officer in the
first place. The non-disclosed items included a psychological report, and a personal history
prepared by the officer which revealed he had been sexually abused as a child and that he had
been involved in an assault against a girlfriend. The letter from the former employer in which the
police chief indicated the officer had received “satisfactory performance evaluations” was also
attacked. The court, however, rejected the claim, since a more recent psychological evaluation



conducted prior to his employment with the second department stated the officer was
“psychologically fit for the police department,” and it was the second police department that
responded to the assault incident, and therefore, that employer had actual knowledge of the
situation and chose to hire the officer anyway. Additionally, the officer had in fact received
satisfactory evaluations with the first department, so the police chief’s letter was not misleading.

A prior Louisiana case made it clear that if the subsequent employer is negligent in
conducting its own hiring process, it may not necessarily look to a prior employer for blame. In
K.S. v. Summers,* an action against a former state employer after an employee assaulted the
plaintiffs’ son at a juvenile detention facility, the court held that the state’s failure to disclose the
former employee’s felony drug conviction was not the legal cause of the assault. The court noted
that, “[d]uring his preemployment interview, Summers [the assailant] was never asked by [the
second employer] about his criminal background. No person during the application and
interview process asked a more searching question inquiring into any incidents in his
background that would reflect adversely upon the District if he were hired or would reflect
adversely upon his fitness for the position.”

Itis likely that more negligent referral cases will be seen in the future.

Neqgligent Placement

One area of concern for institutions that place students in off-campus programs has been
whether they have a duty to ensure that externships, internships, or clinical sites are safe.
Traditionally, courts have found no “special relationship” between colleges and their students
creating a duty to inspect such sites.*? However, the Florida Supreme Court recently approached
a case involving the injury of a student at an off-campus internship site in a manner that may be a
cause for concern for institutions engaged in these programs.

The case involved a 23-year old graduate student’s claim against a private university for
injuries sustained when she was criminally assaulted upon leaving the off-campus internship
building. In responding to the university’s argument that since college attendance is not
mandatory, no special relationship existed which created a duty, the court responded”

Although Nova is correct that the school-minor student special relationship
evolved from the in loco parentis doctrine, the district court recognized that
any duty owed by Nova to Gross was not the same duty a school owed a minor
student. The district court further recognized a different relationship existed
between the university and its adult students, a relationship which does not
necessarily preclude the university from owing a duty to students assigned to
mandatory and approved internship programs. In Rupp, we said the extent of
the duty a school owes to its students should be limited by the amount of
control the school has over the student’s conduct. Here, the practicums were

a mandatory part of the curriculum that the students were required to complete
in order to graduate. Nova also had the final say in assigning students to the
locations where they were to do their practicums.



As Nova has control over the students’ conduct by requiring them to do the
practicum and by assigning them to a specific location, it also assumed the
Hohfeldian correlative duty of acting reasonably in making those assignments.
In a case such as this one, where the university had knowledge that the
internship location was unreasonably dangerous, it should be up to the jury

to determine whether the university acted reasonably in assigning students to
do internships at that location.*

It remains to be seen, of course, whether the courts of other jurisdictions will adopt the

rationale of the case. If they do, it will require institutions, especially when off-campus
internships are mandatory, to take a more careful look at the safety of these off-campus sites.

Constitutional Theories of Liability

Probably as a result of sovereign or official immunity provisions, noted previously,
which limit liability of many public entities, creative plaintiffs’ attorneys have on occasion
sought to convince courts that violent acts against their clients may also violate the federal
constitution. In Dacosta v. Nwachukwa,®* for example, a student who was intentionally battered
in class by an instructor at the Georgia Military College, claimed, among other things, that the
battery violated her constitutional substantive due process rights. In rejecting the plaintiff’s
claim, the court stated that:

In the instant case, Dacosta has alleged intentional battery—a tort under Georgia law.
Her right to be free from such a battery is conferred by Georgia law and protected by
the Georgia courts. Dacosta cannot point us to any authority suggesting that such
conduct, malicious as it may have been, amounted to a deprivation of her rights under
the U.S. Constitution, as opposed to a deprivation of her rights under Georgia law.
The cases she cites as authority for her substantive due process claim involve
excessive force used by law enforcement officers, and are not applicable to the
instant case. . . .

In the instant case, Dacosta likewise cannot point to any authority holding that a
battery perpetrated by a college teacher upon an adult student rose to the level of
a substantive due process violation. In light of the Supreme Court’s finding in
Collins® that this area of the law should be developed cautiously, we feel that
judicial restraint demands that we find no such violation on these facts. Remedies
for battery of this sort should be pursued in accordance with state law.*

Another appellate court also recently rejected a substantive due process claim in a case
where a resident-advisor was brutally murdered by a freshman student after the resident-advisor
had reported the student’s drug use to the police. In Severson v. Board of Trustees,*’ numerous
claims, including negligence and state and federal constitutional violations, were alleged against
Purdue University by the student’s parents. The court discussed this issue in some detail and
concluded that:



In general, a private citizen does not have a constitutional right to be protected from
violence committed by another citizen. The exceptions to this general rule-the “state-
created danger” and “special relationship” exceptions are not applicable in the instant
case. The defendants did not compel Eskew to murder Jay. Nor was there any evidence
that the defendants took affirmative steps to place Jay within Eskew’s murderous path
and then remove any means by which Jay might have protected himself. For these
reasons, the [parents] have failed to designate any evidence showing that the defendants
deprived Jay or them of their rights to substantive due process.>®

It should also be noted that the court rejected the plaintiffs’ negligence claims in that it
was not reasonably foreseeable that the murder would occur, and thus, the university did not
have a legal duty to protect the murdered resident-advisor from the student’s criminal acts; and
there was no evidence that there had been prior violent acts committed by student-residents
against their advisors.*

Warning Signs of Violent Behavior®

The best way to avoid liability for workplace violence is to prevent it. Among the tools to
prevent violence is the recognition that certain characteristics may be predictors of future
violence. Among the recognized characteristics are:

-A history of violence

-Stalking-like activity

-Anger or hostility beyond the ordinary—*in your face” behavior

-A preoccupation with weapons, violence, police, military, or “survivalism”
-Aggressive sexual behavior

-Strong sexist or racial attitudes

-Active psychotic signs

‘Homicidal or suicidal thoughts (frequently expressed just prior to an incident)
-Substance abuse

-Belligerence and insubordination

-Holding grudges

-Inappropriate use of e-mail or internet to express hostile views

‘Repeated use of grievance processes for minor issues

Tips for Avoiding Institutional Liability
Keeping in mind that not all litigation can or will be avoided, some common suggestions
for avoiding institutional liability are:

-Have and follow a workplace violence policy

-Include within the policy, a violence response team that can act quickly
‘Treat threats of violence seriously—don’t ignore them

.Conduct adequate background checks**



-Ask probing questions in the interview process

-Refer to public sex offenders registries

-Conduct thorough reference checks—ask or inform applicants that you may go outside
references provided

‘Where appropriate, obtain releases from applicants and obtain copy of personnel file
‘Train supervisors in violence warning signs recognition

‘Know your employees and students

-Consider a “secure room” for conducting student and employee grievance hearings, etc.
‘Remember that the Americans with Disabilities Act (ADA) does not require you to
ignore employee or student misconduct—focus on the behavior and apply same standards
to all

-Keep good records

-Analyze each case upon its own facts and circumstances

Conclusion

While we all hope violent acts never occur in our institutions, odds are that at one time or
another, we will all deal with individuals with violent propensities or with the aftermath of
violent events. It is hoped that an understanding of the legal theories involved and the
suggestions provided will assist in sorting out and even preventing some of these occurrences.
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